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REPORT 


OF MAJORITY OF THE JUDICIARY COMMITTEE, 


On Resolution Relative to Printing, 


REPORT, 


The committee on the judiciary, to whom was referred the reso- 
lution that “the State Printer furnish for the use of the Assembly 
2000 copies in pamphlet form of each of the reports accompanying 
the Governor’s Message, and that the publishers of the Banner and 
Volksfruend furnish 500 copies each, in the German language, and 
also 500 copies in the Norwegian language by the Emigranten,” 
with instructions “ to report their opinion” of its constitutionality 
and the probable expense incurred, and whether it conflicts “with 
the contract of the State Printer” have had the same under con- 
sideration and a majority beg leave to submit their opinion in the 


following 


REPORT. 


Three questions are.presented; first, the constitutionality of the 
‘resolution; second, the probable expense consequent upon a ful- 
fillment thereof, and third, whether it conflicts with the contract 
of the State printer. The first and last are important and will be 
first disposed of. 

There is but one section from which an inference can be drawn 
that the resolution is in any part or respect unconstitutional. In 
section 25, article 4 of the Constitution it is declared, that “the 
legislatwre shall provide by law that all printing authorized and 
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required by them to be done for their use, or for the State shall be 
let by contract to the lowest bidder.” 

This language in character is affirmative, directory and manda- 
tory to the legislature. It requires the legislature to pass a law 
that all printing by them authorized, for their use or for the State 
shall be let and done under contract with the lowest bidder. But 
it does not declare that no such or any other printing shall be done 
except under such contract. The powerso to do is not taken away 
by express words or by just interpretation. 

In this as in all other cases the language employed shall receive 
a reasonable interpretation, and be so construed as to attain the 
object sought. When that is accomplished no further step should 
be taken, for if taken we would be without instead of being within 
the legitimate field of action. 

As a general rule the language used in a statute or constitution 
should be taken in its popular or ordinary signification. 

A like general rule is, that where a power to do an act would ex- 
ist in a body or tribunal having general or universal control or ju- 
risdiction, but for restrictive or inhibitory language, that the same 
must be express—not in the least doubtful or equivocal, or else the 
power to do such act exists in full untrammelled force. 

This rule most emphatically applies to sovereignty. This State 
as such is supreme or sovereign in power to be exercised through 
the legislature, except so far as she is prohibited by express lan- 
guage in the Constitution of the United States or of this State. 


Guided by these rules we will consider the meaning, force and 
effect of the language above noted in our State Constitution. 


What is the meaning of the words “ the legislature ” as used in 
this section? Obviously the Senate and Assembly. “ The legis- 
latjve power shall be vested in a Senate and Assembly,” Art. 4 
Const., sec. 1. Neither house without the other is sufficient for 
the purpose. 

Each house as @ distinct body possesses legislative power, with- 
out, no law could be passed. This power however is partial, not 
total, and of course čs not “ the legislative” power of the State. 
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As a distinct body, either house may do such legislative acts as 
do not concern the other. To the exercise of such power the Oon- 
stitution no where imposes upon either body as to the other any 
inhibition, except as to. adjourning. “ Werther house shall without 
the consent of the other adjourn for more than three days.’ This 
is significant. The framers of that instrament and the people who 
adopted it were not ignorant of the fact that different legislative 
houses were, and for time immemorial had been in the constant 
habit of exercising legislative power as to all matters which alone 
applied to or concerned the particular house without consulting the 
other. a 

If they were, such ignorance is certainly no very flattering com- 
mentary upon their intelligence., 

That there was no intention to divest either house of such “‘eus- 
tomary power” may be gathered from the positive inhibition upon 
both houses as to the passage of laws, which is as follows: ‘ No 
law shall be enacted except by bill,” Art. 4, Sec. 17 Const. Isa 
resolution passed by both houses a law? Suppose a resolution thus 
passed should be in these words: 

“Resolved, That the cutting down of any tree by any person. 
upon the land of another is hereby declared to be a misdemeanor, 
and the person so doing, upon conviction thereof, shall be punish- 
ed by imprisonment in the State prison for the term of one year.” 
Would this be a law that our courts would enforce ? 

If so, the provision of the Constitution that “no law shall be- 
passed except by bill” is nugatory and all laws may be passed in 
form of a resolution. 

Tf this cannot,be done then it follows that no resolution is a law 
whether passed by one or both houses. Does it not then obvious- 
ly appear that either house may pass a resolution. 


Again, “any bill may originate in either house of the legislature,. 
and a bill passed by one house may be amended by the other,” 
Art. 4, Sec. 19 Const. By this provision either house has authori- 


ty to entirely change a bill upon which the other has put its finish- 
ing touch. 
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Why this declaration as to bils unless the intention was to leave 
each house possessed with absolute power to pass such resolutions 
as it might deem advisable, governed by a just sense of propriety, 
necessity and economy ? 

No inhibition upon either house acting as a distinct body is dis- 
covered as to resolutions. Ifthere is none, upon what principle 
can it be said some are prohibited ? 


By the terms of the resolution the copies required are for the 
use of the assembly ”—-not for the use of the legislature, nor “ for 
the State.” So that as a question of power it is quite immaterial 
whether the resolution is to be construed as authorizing or requi- 
ring printing to be done or not. It does not require anything to 
be done for the use of the legislature, but is for the sole use of the 
Assembly—one branch of the trunk of sovereignty. The Senate 
is not in any way to be a recipient of the “ copies,” if furnished as 
proposed. Neither does it authorize or require anything “for the 
State,” but is only for a body as such—an integral part thereof— 
having power in itself to act. If the foregoing views cannot be 
sustained what would be our condition? We will endeavor to as- 
certain. In so doing itis perhaps best to present the grounds up- 
on which the question of constitutionality rests in as strong a light 
as possible. We will suppose that the resolution was in form a 
bill, aud that the same passed by both houses, and had become in 
point of form a law, and then suppose that it did in terms author- 
ize and require printing to be done for the use of the legislature or 
for the State. 

These things all existing would the act be unconstitutional and 
therefore void ? : . 

Tf not, then it is quite evident that no part of the resolution is 
unconstitutional. l 

That an act like the one supposed would not be unconstitutional 
will now be shown. First, the language of the Constitution is not 
of a negative character. In other words it is not declared that 
“no printing shall ever be done for, or procured by the legislature, 
or by either house for their or its use, or for the state, unless done 
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under contract made with the lowest bidder.” Had this language 
been used in the Constitution then most unquestionably the legis- 
lature would have had no power to procure, or have done, any 
printing unless they entered into a contract therefor with the “low- 
est bidder.” So that if no person would bid for the printing no 
contract could be made, and of consequence no printing could be 
done. This difficulty has been carefully and wisely avoideded by 
the use of language which is affirmative, mandatory and directory 
in character, without the use of any negative word, and without 
declaring what should be the result in case the legislature should 
neglect to do what they were commanded or directed to perform. 


Like caution is observed in other portions of the Constitution, 
as for instance, it is declared that the legislature “shall, at its first 
session, provide by law, as well for the election of as for the clas- 
sifying the judges of the circuit court.” 

Again, in section 22 of article 7, itis declared that “the legis- 
lature at its first session after the adoption of this Constitution shall 
provide for the appointment of three commissioners whose duty it 
shall be to inquire into, revise and simplify the rules of practice,” 
&c. This latter has never been done. Yetdoes any one suppose 
that the power to do this does not now exist. This view would be 
plausible in case the power to do the act was derived from this 
section of the constitution. In such case that which gave the pow- 
er declared that it should be exercised at a particular time, and 
that at any other time the power could not be exercised. Such a 
position would however be extremely fallacious, if in the nature 
of government the power emanated from sovereignty. It would 
then most glaringly appear that .this provision was nothing more 
than a direction to exercise this power—an inherent attribute of 
sovereignty, at a given time. Is the language upon the subject of 
printing any stronger, more effective or binding than it is upon the 
matter of appointing three commissioners for the revision of the 
rules of practice of courts. If so it must be conceded that it is 
not easy of comprehension by men of ordinary capacity. 

If the power to do an act exists, the act when done cannot be 


8 


void for want of power. Now the question presented is merely 
one of power, and this State as sovereign or supreme had the same 
power at the first session of the legislature as it has at this time— 
no more—no less—identically the same. It is to be remembered 
that no general law can have any force or effect in this State until 
it has been printed, so that the people may know what they can 
lawfully do. In section 21, article 7 of the Constitution, it is de- 
clared that “no general Jaw shall bein force until published.” If 
the legislature do not possess the power to procure any printing 
done until they have provided by law “that all printing authori- 
zed and required by them to be done for their use or for the State” 
shall be let by contract to the lowest bidder, how would they get 
that very law printed? Before the act could be in force it must 
be printed. The law upon the subject of printing must exist— 
must be in force before any one could bid under the law—and yet 
that law must first be printed so as to enable the State to make a 
contract for the printing with the lowest bidder. By this we dis- 
cover that we must have a daw before it can be printed and that 
at must be printed before it can be a law. It must be acknow- 
ledged that few governments have ever reached this eminence. 
Let us further suppose that at the first session of the legislature 
the appropriate law had been passed and gone into effect, and that 
the legislature (as they might under the Constitution) had fixed 
the maximum price that should be paid for all printing to be done 
thereafter at so low a figure that no person would bid for the work. 
How would such future printing be procured or obtained unless 
the power existed to obtain it in some other way than under con- 
tract with the “lowest bidder”? The answer is obvious. None 
could be obtained and of course we should not be troubled with 
statute laws. 

We are impelled to the conclusion that the power to procure 
printing without contract with a “bidder” does exist, and that the 
resolution is not unconstitutional. Is it in conflict with the contract 
State printer? This question is to be solved upon legal principles 
without reference to the provision of the Constitution upon the sub- 
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ject of printing. If this provision was out of the Constitution and the 
State had entered into a contract with an individual to do its print- 

ing of which this resolution would be a part, such contractor would. 
have a legal right to do it, and if ready, able and willing to do. it 
as he had agreed, and the State should refuse to let him perform 

the service, the contract would be thereby violated by the State. 

And in such case the contractor would be entitled to recover the 

amount of damages actually sustained in consequence of such vio- 

lation——-whether by loss of profit or otherwise. This it is thought 

will not be denied by any man having a proper sense of justice. 


The present State Printer took his contract under the act rela- 
ting to printing, approved April 19, 1852. 

The terms of this act standing alone would probably include the 
printing of the reports mentioned in the resolution. 

The act however requires the Secretary of State to keep in his 
office for the inspection of bidders, specimens of the various kinds 
of printing required to be done. With reference to these speci- 
mens the bids for printing and the contracts to print are to be 
made. A contractor who was only shown specimens of printing in 
the English language could not be required or compelled to print 
in any other language than the English; nor could he be made lia- 
ble for a violation of his contract for refusing to print in any other 
language. The present contract was based upon specimens in the 
English language. No specimens in any other language have 
ever been kept in the office of the Secretary of State. And upon 
inguiry of one of the assignees of the State printer we have ascer- 
tained that by the contract no printing is to be done except in the 
English language. Such being the contract with the State printer 
it cannot be violated by the procuring printing to be done in any 
other than the English language, for the reason that the so doing 
would not be a taking from him any work which he has agreed to 
perform. 

The result is that the resolution is in no respect in conflict with 
the contract of the State printer. 

As to the probable expense for the printing Kea in the 
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German and Norwegian languages, it will be, so far as can at pre- 
sent be ascertained, forty cents per 1000 m’s for composition, and 
from 40 to 50 cents per token for press work. No charges will be 
made for translation. 

JAMES H. KNOWLTON, Olvn. 

W. E. WEBSTER, 

JOHN W. DAVIS, 

H. S. ORTON. 


MINORITY REPORT. 


The undersigned, minority of the committee on judiciary, to 
whom was referred the resolution, “that the State Printer be au-° 
thorized to furnish for the use of the Assembly 2000 copies, in 
pamphlet form, of each of the reports accompanying the Govern- 
or’s Message, and that the publishers of the Banner and Yolks- 
freund furnish 500 copies each in the German languago, and also 
500 copies in the Norwegian language by the Emigranten, with 
instructions to report whether it would be in violation of the Con- 
stitution of this State, or of the contract with the State Printer, and 
also in relation to the probable cost of the articles proposed to be 
ordered,” would submit the following 


i REPORT: 


An order on publishers, of the kind proposed in the resolution, 
if accepted, would be a contract for printing, in part at least; in 
order to have it construed into a purchase, it is indispensable that 
the subject matter of the contract should be in existence at the 
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time of making the bargain, which is not the case with the pam- 
phlets in question. 

The Constitution of this State makes it obligatory upon the Le- 
gislature to “ provide by law for letting the printing, authorized or 
required by them for their use, or for the use of the State, by con- 
tract to the lowest bidder.” They havo no right to neglect provi- 
ding that way, much less to provide quite a different one, prescri- 
bing that a thing shall be done in a given way, is equivalent to 
specifying that it shall be done in no other. The Legislature has 
as much power as either branch of it can have, and consequently 
the Assembly can make no provision for printing except in the 
way pointed out in section 25, article 4 of the Constitution, and it 
is more than questionable whether they can in that. The better 
opinion would seem to be that in all cases where a debt or charge 
is to be fixed upon the State, it must be done by enactment of the 
whole Legislature. The rule once departed from would leave us 
without bounds. 

Chapter 504 of the session laws of 1852, provides, among other 
things, that “ the State Printer shall execute, at the seat of govern- 
ment, all printing authorized and required by the Legislature for 
their use, or for the use of the State, in all the several departments 
thereof.” Being of the opinion that the Assembly are thus doubly 
prohibited from passing the resolution which we have had under 
consideration, it is not deemed necessary to investigate the re- 
maining questions referred therewith. 


-All of which is respectfully submitted. 
| 0. 0. REMINGTON. 


